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Public Role of the Bar

The Malaysian Bar has for decades been at the
forefront of defending the rule of law,
the independence of the judiciary and
the legal profession, the Federal Constitution,
fundamental liberties, promoting law reform
and legal aid for the poor



Objects of the Malaysian Bar: Publlc Role

SZL Z LEGAL PROFESSION ACT 1976

(1) The purpose of the Malaysian Bar shall be —
(a)to uphold the cause of justice without regard to its own
interests or that of its members, uninfluenced by fear or

favour; ...

(d)where requested to do so, to express its view on matters
affecting legislation and the administration and practice of
the law in Malaysia; ...

(g) to protect and assist the public in all matters touching
ancillary or incidental to the law;

(h) to make provision for or assist in the promotion of a

scheme whereby impecunious persons may be
represented by advocates and solicitors;...
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Part I: Pro Bono - Legal Aid
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Pro Bono — How Legal Aid Began

1965: At the 19" AGM, motion moved to implement free legal aid
scheme for persons detained under the Internal Security Act.

1980 - 1982: A group of lawyers, paralegals and university
lecturers formed the Penang Legal Advisory Centre

1983: Legal Aid Scheme born. Mandatory for all pupils to attend at
a Legal Aid Centre for at least 14 days during his/her pupillage



Bar Council Legal Aid Centres (BC LAC)

15 BC LAGs established, at least one
in every state in Peninsula Malaysia

Two of which are located at:
1. Taylor’s University - 2011
2. National University of Malaysia - 2013

Annual Budget: RM1.6 million
RM100 annual levy on every Member of the Ba

No of Volunteer Lawyers: approx 1,300
Our Penang

Legal Aid Centre
Mobile Van

Cases Handled (2007 - 2012): 140,254




Bar Council Legal Aid Centres (BC LAC)

® For civil and criminal cases

® For Malaysian citizens and non-citizens

® Means test
® monthly income of not more than RM650
(single) or RM900 (married couple), nett of
all monthly expenses;
® motorcycle worth not more than RM4,500;
® home worth not more than RM45,000;
® car worth not more than RM20,000;
® savings of not more than RM5,000.

® No merits test
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Explain that BC Malaysia is one of the few law bodies that offers free (pro bono) legal aid to members of the public and the administrative cost of such legal aid service is borne by Members of the Bar

Briefly state some statistics as shown at the bottom of the slide and explain that what BCLAC is doing is a very small effort in providing access to justice to members of the public.


Cases handled by Bar Council Legal Aid Centre

* Criminal offences

* Housing/Tenancy issues

e Labour/Employment

* Public interest cases — urgent arrest team

* Immigration issues (passport, identity cards)
* Family law matters

e Syariah cases

* Domestic violence

* Migrant/refugees issues

No of cases handled:
2007: 2009: 2011: 2013:

26,527 21,572 21, 381



PART Il: State-Sponsored Legal Aid
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National Legal Aid Foundation (NLAF)

Out of 108,000 criminal cases heard in Magistrate Courts in
Malaysia, 80% of the defendants were unrepresented

2009 BC proposed to the Government of Malaysia to set up NLAF
2011 Launched by Prime Minister on 25 April 2011

Commenced operations 2 April 2012. Handling all types of

2011 criminal offences, excluding death penalty cases

Govt funding 2011 :RM5m ; 2012 : RM10m ; 2013: RM20m

Apr 12 - Aug 14 240,839 cases handled / avg 8,304 per month

No of criminal trials 2012 : 51 cases
completed under NLAF 2013 : 513 cases



NLAF Board of Directors



GUAMAN KEBANGSA

Free legal aid and advice for all types of criminal offences, excluding
death penalty cases.

Arrest

The police or other enforcement agencies will inform YBGK by fax to represent the
arrested person subject to section 28A of Criminal Procedure Code or the arrested person
employs his/her own lawyer.

Remand
YBGK will represent the arrested person during the remand application before the
Magistrate.

Charged/Bail/Mitigation

YBGK will represent the accused during charged and when applying for bail/mitigation.

Hearing/Appeal

YBGK will represent the accused during hearing/appeal subject to means test.



Conditions for Legal Aid Through NLAF

Legal aid and advice in criminal matters: — arrest, remand
hearing, charge and bail application

No charge for all Malaysian citizens
Non-citizens are not eligible

Means test to receive representation at the hearing

stage:

1. Earns below RM 25,000 per annum — No charge

2. Earns above RM 25,000 but below RM 36,000 per annum
(Charged nominal fees to be determined by the NLAF)

3. Depending on the means test, those accused of all types
of criminal offences can qualify to receive legal aid, except
those who are charged with capital offences

4. No merits of case test



PART lll: Pro Bono — Public Role of the Bar

Committees of the Bar Council

Human Rights Committee
Constitutional Law Committee

National Legal Aid Committee

Migrants, Refugees & Immigration Affairs Committee

Committee on Orang Asli Rights
Environment & Climate Change Committee
Task Force on Corruption

Safer Malaysia Committee

Committee on Judicial Matters

Criminal Law Committee




Part IV: Pro Bono Advocacy — Public Interest Issues

Safer Malaysia Committee

Runs the Safer Malaysia project with the aim to
connect people with security administrators and
to get all to cooperate for a safer Malaysia.

Organises
e Safer Malaysia
workshops

*Dialogues with
authorities, especially
the Police

Nationwide roadshow
about the newly
amended Prevention
of Crime Act

15




Pro Bono Advocacy — Public Interest Issues

Constitutional Law Committee

Runs the ongoing MyConstitution campaign to
educate and empower citizens, and to create greater
awareness of the Federal Constitution.

* Produced public service
video advertisements

* Organised symposiums,
workshops dialogues, forums
and lectures

* Published a series of pocket-
sized guides to the Federal
Constitution called the
Rakyat Guides

* Perlembagaanku mobile app,
in both Android and iPhone




Pro Bono Advocacy — Public Interest Issues

Committee on Orang Asli Rights

Assist the Orang Asli community, particularly with respect to their
customary land rights and their rights as indigenous peoples

*Qrganise workshops to equip
advocates and solicitors with the
fundamentals of the law and
practice on native customary
rights claims

*Present papers on Orang Asli
rights at conferences

*Visit Orang Asli settlements to
advise them of their rights

*Pro bono litigation




Part V: Pro Bono Representation
—-Public Interest Cases

1998 The Reformasi Trials

Two mass trials of 177 and 132 defendants, fixed for 3 months on the trot,

volunteer lawyers of whom 95% were civil lawyers, 2 days crash course on
criminal trials and voir dire. Obtained 99% acquittals — 4 out of 309 convicted.

EGM Resolution: 10 Oct 1998
The Bar unanimously condemned the ISA characterizing detention without trial as
“obnoxious™ and an assault upon “fundamental human rights, basic democratic
principles and the rule of law.”




Part VI Pro Bono - Rapid Response Legal Team

agal representation for arrested persons

atched to police stations in anticipation or mass
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Part VIl: Pro Bono Advocacy - Law Reform

Repealed / Amended in 2012

The Essential (Security Cases) Regulations 1975 (ESCAR)
“Downing of tools” protest

Internal Security Act 1960
Restricted Residence Act 1933
Banishment Act 1959

S27 Police Act 1967

Printing Presses and Publications Act 1984

Sedition Act 1948 (promised to be repealed & replaced by National
Harmony Act)

Judicial Appointment Commission Act 2009




Pro Bono Advocacy - Law Reform

Continuous Advocacy

Coroner’s Court

Companies Bill

LGBT

Law Reform Commission

Repeal of Mandatory Death Penalty

Amendments to the Indigenous People’s Act
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Pro Bono Advocacy - Law Reform

7 UN Conventions Yet to be Ratified

The International Covenant on Economic, Social & Cultural Rights
(ICESCR)

The International Covenant on Civil and Political Rights (ICCPR)

The Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT)

The International Convention on the Protection of the Rights of all
migrant Workers and Members of their Families (MWC)

The United Convention Relating to the Status of Refugees 1951

The United Nations Convention on the Elimination of all Forms of
Racial Discrimination (CERD)

Rome Statute




Pro Bono Advocacy - Law Reform

08th Feb
1958

Protested and condemned preliminary inquiry in camera
Undesirable that anything savouring of “secret courts” or
“secret proceedings” should exist

Practice was immediately discontinued

26 Oct
1958

Protested against Public Order (Preservation) Bill

Gist of protest being extensive powers given even to junior
police officers

The Bill was nevertheless passed but BC reserving the right
to write to the draughtsman on possible abuses

22"9 July
1965

EGM to protest against Court of Judicature (Amendment)
Bill to limit the rights of appeal to the Privy Council

Bill never got through Second Reading

IMatter resurrected in 1968 and the Bar again protested

Bill again was withdrawn

Abolishment of right to appeal to PC was eventually done
in stages: 1975, 1978 and 1985 23



Pro Bono Advocacy - Law Reform

“Downing of Tools”

1975 The Essential (Security Cases) Regulations 1975 (ESCAR) Protests

EGM Resolution: 18 Oct 1977
“...all members of the Bar of the States of Malaya be advised not to appear in
trials under the Essential (Security Cases) (Amendment) Regulations 1975
whether retained or assigned from henceforth as these Regulations are
repressive and against the rule of law — provided that those who have been
retained prior to 19" October 1977 may either discharge themselves or refund
any fees collected or complete their brief.”




Pro Bono Advocacy - Law Reform

The Society Act 1966 (Amendment 1981) Protests



Pro Bono Advocacy - Law Reform

1988 Judicial Crisis: An “Apology” by the Malaysian Government

17 April 2008:
= Prime Minister Tun Abdullah Hj Ahmad Badawi paid tribute to

the six Supreme Court judges who were sacked in 1988 and said,

“the Government wanted to recognise their commitment towards
upholding justice and to acknowledge the pain and loss they have

endured.”

= Abdullah also announced goodwill ex-gratia payments to the
judges:

“] do not presume to equate your contributions, pain and loss
with mere currency, but | hope that you could accept this as a
heartfelt and sincere gesture to men what has been.” 2




The Lingam Tape & Walk for Justice 2007
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Walk for Freedom 2011 &
Peaceful Assembly Act 2012
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Part VIIl: Pro Bono - Monitoring & Fact-Finding
Missions

Royal Commission to Enhance the Operation
& Management of the Royal Malaysia Police (May 2005)

Commission of Enquiry of the Video Clip Recording of
Images of a Person Purported to be an Advocate &
Solicitor speaking on the Telephone on Matters Regarding
the Appointment of Judges

(May 2008)

Royal Commission of Enquiry into the Death of
Teoh Beng Hock (22 June 2011)
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Pro Bono — Monitoring & Fact-Finding Missions

Fact-Finding Mission

to Pakistan:

Attack on the Judiciary in
Pakistan (15 Aug 2008)

Visit to Fiji by LAWASIA
Observer Mission in March
2007. Abrogation of the
Constitution and Removal
of Judges in the 2006 Fiji
Military Coup




Pro Bono — Monitoring & Fact-Finding Missions

3 508 Rally (08,05.2013)

Ooszrvation oy Malaysian Bar Monltors
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Pro Bono — Monitoring & Fact-Finding Missions

508 Rally (08.05.2013)
Observation by Malaysian Bar Monitors
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Collaboration & Consultation

Human Rights Commission of Malaysia (SUHAKAM)

Judicial Appointment Commission (est. 02 Feb 2009)

Government, Government Agencies, etc

Criminal Law

Civil Law
Law Reform

Liberalisation of Legal Services



THANK YOU

NO FEAR . NO FAVOUR

Christopher Leong
President
Malaysian Bar
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