Session B6: Case Report

Instructions: You have been given a case study. Use the table below to brainstorm and draft 1 or 2 arguments, which you will present

to the village elders later.

S/N | Problem

Write out the statements you
are likely to hear when faced
with such a situation

Issue
Define the issue/question
before the “Court”

Arguments

- Are there religious and customary laws to support your argument?
(general ideas of justice, equity etc...).

- What gender stereotypes have opposing counsel relied on?

- How has this caused unfair discrimination against your client?

- How has this privileged the defendant/respondent unfairly?

- Propose how the “Court” could assess the case instead




Session B6: Case Brief — Group 3

Instructions:

You have been approached to assist in a case of inheritance. You are acting for Ms.
Mi Mi, a 35-year widow whose husband recently died. She has one 20-year old son
and one disabled daughter. Her family is not rich and her husband left some
property. Her son treats her very rudely and never helps the family. He sometimes
drinks and plays cards. Although her daughter is a disabled person, she always
helps her mother with the housework as much as she can. Ms. Mi Mi has trouble
because her son asks her to share % of the property as he is an orasa (the eldest
child). But Ms. Mi Mi wants to give most of property to her disabled daughter. The
case is brought before the village elders who are mostly men. You have to orally
submit arguments to the elders and deal with the customs and norms that work for
and against your client. Use the key steps in your handout as a roadmap to develop
your arguments.

The son's statement

1. My name is Mg Mg. My father died 3 months ago. | have one disabled sister. My
mother is still young and she might marry with someone someday.

2. I' m afraid that the property my father left will be owned by a stranger. So | want to
have my share from my mother. | am the same sex with my father and | am 20 years
old. I should get 1/4 of the property as an orasa's right.

The mother' statement

1. 1 am Ms. Mi Mi. My husband died recently. We have one son and one disabled
daughter.

2. My son failed 10th standard two times and he always wanders the whole day.
Sometimes he drinks and treats me very badly and beats his younger sister. He
never helps me but my daughter does.

3. I'm worried about my daughter because she cannot stand up for herself. So | want
to give the most of property to her.

4. But my son asks for his % share as heir. I'm afraid that he will spend all he
receives and then ask for more again.



Excerpt from:
Rebecca J. Cook, Simone Cusack, Gender Stereotyping:
Transnational Legal Perspectives, U Penn Press 2009

Chapter 1
Understanding Gender Stereotyping

What Is a Stereotype?

What precisely do we mean by the term “stereotype”? As understood
in this book, a stereotype is a generalized view or preconception of at-
tributes or characteristics possessed by, or the roles that are or should
be performed by, members of a particular group (e.g., women, lesbians,
adolescents).! In this view, a stereotype presumes that all members of
a certain social group possess particular attributes or characteristics
(e.g., adolescents are irresponsible), or perform specified roles (e.g.,
women are caregivers). It does not matter for purposes of character-
izing a generalization as a stereotype that attributes or characteristics
are or are not common to individual members of that group, or whether
members perform those roles or do not. The key consideration is that,
because a particular group is presumed to possess those attributes or
characteristics or perform those roles, an individual, simply by virtue
of membership in that group, is believed to conform to the generalized
view or preconception. All the dimensions of personality that make that
individual unique are consequently filtered through the lens of a gen-
eralized view or preconception of the group with which the individual
is identified.?

Stereotypes have long been the subject of inquiry. Coined in 1798 by
the French printer Fermin Didot, the term stereotype was first used to
describe a method or process of printing whereby a cast—met.al plate,
or mold, was used to duplicate original material.® The term itself de-
rives from the Greek words stereos and typos, roughly translated to mean
“solid” and “mold” respectively.* . o

In 1922, the usage of the term stereotype 1n printing was adapted
metaphorically as a social science concept to explain how people pre-
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language, religion, sexual orientation, and racial or ethnic origin.
The purpose of this chapter is t0 explore the meaning of stereotypes
tereotype? What does it mean

as they are applied tO women. Whatisas
to say that someone is stereotyping? Why do people stereotype? What

purpose or purposes do stereotvpes SErves Why do people conform to
stereotvpes, or break them? Are all stereotypes the same? Are there dif-
ferent forms of gender stereotypes? What is meant by the term “sex ste-
reotype”? How does that term differ from “sexual stereotype,” Or “sex

role stereotype”? What is meant by the term “compounded stereotype”?

How do these various forms interact to formulate the overarching no-
tion of a gender stereotype? What are the consequences to individuals,

groups, or societies of gender stereotyping? How do their contexts mat-
ter? How do stereotypes evolve, and what is the role of the law in their
evolution, perpetuation, and elimination?
We do not claim to have answers to every one of these questions.
Rather, the purpose of this chapter is to explore these questions. Read-
ers are enc.ouraged to consider the various questions in light of their
own exper.lences of stereotyping. It is hoped that these questions are
(l)l_::lfhf:ilrl? 111.1;1ninatin.g the readers’ personal experiences of how they,
ety steraer(l)ltly}}; :rcl)?hf;:.nds, have been stereotyped, or how they them-
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Understanding Gender Stereotyping 11

weak or at least weaker than other men, and an individual woman may
e stronger than he is, he will be stereotyped as physically powerful,
because he is a man. The generalized, impersonal view or preconcep-
gon of him renders unnecessary consideration of his particular physical
capabilities.

Cousider also the stereotypical belief that “motherhood is women’s
natural role and destiny.” In this example, there is a generalized view
that all women should become mothers, irrespective of their distine-
tive reproductive health capacity and physical and emotional circum-
stances, or their individual priorities. It does not matter for purposes
of defining the stereotype that an individual woman, say Mary, may not
wish, for whatever reason, to become a mother, Precisely because Mary
is categorized as a woman, it is believed that motherhood is her natural
role and destiny.

Conversely, it is irrelevant for the purpose of characterizing a general-
1zation as a stereotype whether it is in fact an accurate reflection of an in-
dividual’s needs, wishes, abilities, and/or circumstances. Assume for the
purpose of the present discussion that Tom is indeed physically strong.
His actual strength does not in any way render less true the fact that
the generalization concerning his physical capabilities is a stereotype.
While the stereotype coincides with his particular situation, no regard
was paid to the latter when determining the existence of the stereotype,
Rather, the fact that this stereotype does reflect Tom’s individual situ-
ation bears only on the accuracy of the stereotype for him. The same
could be said of Mary, whose reproductive goals and/or choices may in
fact bear out the stereotypical belief that “motherhood is women’s natu-
ral role and destiny.”

To the extent that stereotypes ignore particular individuals’ needs,
ishes, abilities, and circumstances, they significantly impact their abil-
ity to create and /or shape their individual identities according to their
own values and wishes. They also limit the full and diverse expressions
of human character.® Put differently, stereotypes infringe unduly on the
capacity of individuals to construct and make decisions about their own
life plans. For example, men, painted with the broad brush of stereo-
vpe, are often preconceived to be ill-suited to, or unwilling, or unable
to fulfil] caregiving roles, notwithstanding that men can and do fulfill
su.ch roles. Yet, owing to the embeddedness of these impersona! gener-
flhzations in popular culture, men face considerable obstacles in carv-
INg out identities as primary caregivers; instead, they frequently ﬁnd
themselyes forced into breadwinning roles with limil':ed ‘opportunmes
for active caregiving. As Justice Mokgoro of the Constitutional Court of
_Soum Africa has observed, through reliance upon stereotypes regard-
'Ng childcare responsibilities, society has “denied fathers the opportu-

w



19 Chapte? Onée '
which 1s detrimental both tqo fath
€rg

w10 Guch stereotypiﬂg has also served to CONStrieq
4t the same time, women have been forceq intg

r individual aptitudes, willip
g..

1 1 earin
ity tO participate n childr g,
1 .
e .. children.

women: ' _ regafd to thei
caregiving I¢ .
ness, Or prefer'eﬂTecsharacterization ‘s not necessarily negative.'”? M,

A ste.reot.yplci‘) d on statistical evidence, for instance, do not cay !
ol a?isfns but nonetheless still qualify as stereotypes.! Re.
(urning to the exampl,e of Tom, we s€€ that the upderpinning genera)-
ization in his cas¢ is concerned not with a negative assumption ahout

men, but rather a statistical correlation between physical strength and
’

gener
negative connot

»ing a man.
h(‘;{l(]:%, 1;:::211gl1 negative connotations need not be present for a gener-
alization to be a stereotype, many stereotypes d'o cal:ry such connota-
tions, such as where women are stereotyped as inferior to men. Take,
as a further example, the generalization that women are incapable of
1 their own best interests, a stereotypical

making health care decisions i1
belief sometimes found in policies requiring nonmedical third parties

(e.g., husbands) to authorize medical services for women.* At the heart

of that stereotype is the negative and false belief that women are unable

to make sound medical decisions, a belief that fundamentally denies
women’s moral agency and reflects women’s subordinate status in their
marriages, families, and societies.'?

If the term “stereotype” is applied to refer to a generalized view or
preconception concerning attributes, characteristics, or roles of mem-
be.rs of a particular social group, which renders unnecessary consider-
ation of any particular individual members’ needs, wishes, abilities, and
;}gcumstar}‘ces, what does it mean to say that someone is stereotyping?
ces: ;?rm §lt)<?reotyp1ng is employed in this book to refer to the pro-
roles b ascribing to an individual specific attributes, characteristics, 0Of
o y reason only of her or his membership in a particular group.16
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tion. The defendants (il-lcluding Walter and four police officers) fore;
took Marie to the meeting, where she €xXpressed a clear intentj Ormbl'y
vorce her husband. Against her express wishes, the chiefs ord Ondto o
Marie be returned to the family home. A week after her fcnrciblere at
she fled the family home, seeking assistance from local autho:t'remm,
the Women Against Violence Against Women Association, Hesand

The Supreme Court of Vanuatu found a violatio
stitutional right to liberty and freedom of movem
stereotyping of Marie Kota as her husband’s pro
forcible return to the family home. According to Justice Downing, “Arti-
cle 5 of the [Vanuatu] Constitution makes it quite clear that men are to
be treated the same as women, and women are to be treated the same as
men. All people in Vanuatu are equal and whilst the custom may have
been that women were to be treated as property, and could be directed
to do things by men, whether those men are their husbands or chiefs,
they cannot be discriminated against under the Constitution,”® What is
significant about this decision is that the Supreme Court was unwilling
to allow a customary stereotype of women as men'’s property to restrict
Marie Kota’s right to liberty and freedom of movement, including mak-
ing decisions about her own life and relationships.

n of Marie Kota’s con-
ent by the local chiefs’
perty and ordering her

Why Do People Stereotype?

Stereotypes are invoked for complex, varied and, sometimes, contradic-
tory reasons. We stereotype to define a category of people. We create
Categories to maximize ease of understanding and predictability. We
stereotype to know what people we are dealing with, and to anticipate
how people we do not personally know will behave. We stereotype to
differentiate among subcategories of people. We differentiate among
Subcategories to assign difference to people, to label and compartrrlx.en-
talize them in their subcategories. Sometimes, we stereotype to malign
or subjugate people, and sometimes we stereot'ype. peca}.)l.e ttzlgarote;ti o;
Justify deferring to them. We stereotype “to script identities, .tozzl aid
orms and codes by which men and women can be p{econ;e;:ree e
®Xpected to live their lives. It is through the understanding of t etslc s
Other reasons for stereotyping that we can uncover z%nd dlsmrf:;l bope
Unstated assumptions behind stereotypes.” I.n SO dolingé w:ecmfceivcd
10 preven their perpetuation when that is unjust tokF osingccurate and
r.ough Stereotypes, and prevent pCOpIe from ma Itng s
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Sometimes we are unaware, or only partially aware, that we might be
thinking in stereotypes. Stereotyping can be 50 much partof our percep-
tive fabric, our mode of thinking and categorizing, that we are unaware
of it. That is, we have not diagnosed it as a problem in need of legal and
other forms of redress. A challenge in combating sexism, which is often
perpetuated through stereotypes, is that many of our attitudes are un-
consciously formed. We are not always fully aware, or aware at all, of our
sexism. To the extent that we are aware, we might have developed ways
or rationalizations to conceal our prejudicial attitudes.*

Whether consciously or unconsciously, we stereotype for different rea-
sons. Those reasons can operate in different ways to reduce stereotyped
subjects’ enjoyment of their human rights and fundamental freedoms.*
These different reasons affect the ways in which stereotypes should be

approached, as well as the kind of remedial response that should be
pursued.?

To MAXIMIZE SIMPLICITY AND PREDICTABILITY

In 1922, the ide'fl was introduced that stereotypes serve the functional
El)lrpﬁse of efficiently reducing, or reducing for the sake of simplicity,
_me c alli:linge of comprehending the social complexity of the surround-

g world. It was argued that “the real environment is altogether to0

big, to .

eq%;ippigotil%le}? at_“lil too fleeting for direct acquaintance. We are not
_ €al with so much subtlety, so . :
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vironment, we have to recon: tAnd although we have to act in that en-
Str :
manage with jt.”26 uctit on a simpler model before we can
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distill the outside world’s complexity. It is for that reason that we
helf % passers-by on the street and in social and work encounters into
I,-alize d categories of human beings. On this view, there is economy
. stereotypes: “For the attempt to see all things freshly and in

i1, rather than as types and generalities, is exhausting, and among
4o ;;ffairs practically out of the question.”?
buISx addition tO reducing the outsi(%e wolec.l’s complexity, stereotypes
help Pcople to order and defenc} their positions within society.? It has
been explained that stereotypes “are an ordered, more or less consistent
cture of the world, to which our habits, our tastes, our capacities, our
comforts and our hopes have adjusted themselves. They may not be a
complete picture of the wqud, but they are a picture of a possible world
{0 which we are adapted.”® Understood thus, stereotypes provide pre-
dictability and security. One can feel comforted and confident in the fa-
miliarity that results from their repeated use: “In that world people and
things have their well-known places, and do certain expected things. We
feel at home there. We fit in. We are members. We know the way around.
There we find the charm of the familiar, the normal, the dependable; its
grooves and shapes are where we are accustomed to find them.”3°

Sometimes people stereotype because they believe a particular at-
tribute, characteristic, or role is constitutive of a certain social group.
Phrased differently, they stereotype in order to describe “beliefs about
the attributes, roles, and behaviors that characterize men and women,”*
and to describe how individuals typically are or typically behave.*? Ex-
amples of statistical or descriptive stereotypes include generalized pre-
conceptions that “women are shorter than men,” “women live longer
than men,” and “women assume primary responsibility for childcare.”
In the first and second examples, the stereotypes are based on a statisti-
cal reality that women are typically shorter and, on average, live longer
than men. In the final example, the underpinning generalization de-
rives from the fact that women, by common observation, are statistically
more likely to assume primary responsibility for childcare.

Statistical or descriptive stereotypes can be problematic when relied
upon to impose a burden on or deny a benefit to an individual who
IS atypical of the social group to which the generalization is applied.
Consider the example of Mary, the female firefighter applicant who is
denied employment on the basis of a stereotypical belief that women
;‘;‘Zﬁpi)’sically weak and therefore lack thff strength needed to bt;:l ?:
role sgs It{er’ even thgugh she herself is phys.lcally able to Perfmlmrf)l?
Conéer ere, there is a general prezconce.ptlon about thelsomz; Ifdecli)-

Sion: “El;led——namely, women—that 1s Pertlnent to the emp C'):?’(f)l:l o el
ication ;cng th, let us suppose, really is a bona fide occupati ;( qthan
or a firefighter, and women really are, on average, weaker
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To AssiGN DIFFERENCE

We stereotype to define difference, to label people as being other than

the norm with which we are familiar, particularly ourselves. We label

people so that we do not have to take the time or make the effort to
understand their differences, to know them as individuals. People ste-

reotype by falsely ascribing an attribute, characteristic, or role to an in-

dividual because they believe that all members of the social group with

which that individual identifies are likely to have those attributes, or
characteristics, or fulfill those roles.* One such example is that of eth-

n'%c stereotypes, which might, for instance, lead some employers to not

hire, or to fire an ethnic foreign female worker because of stereotypi-
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son 4t all . itutionalized in some applicati
ne e instituti pPplications of Islamic law where
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swri“r’]’; restimony can be equaled or countered only by that of two o
o;e women." . . . '
e often stereotype to ?ss;gr:i.dlfference to people for a variety of ma-

gn OF hostile purpo(si(.as,.mc il hm}%r to make ourselves feel special or su-
° or, o1 as 2 way to distinguis ! the ta}rgets of our stereotyping as other

ot what we are, f)ften' calléd oth.erxzmg,” We do this in part because

e do ot want to identify with their characteristics and practices, even

when we S€Nse that we share tho§e characteristics or engage in those
ractices. Paradigm-atl.c ffxamples include invoking harmful stereotypes

with the intent to mlnlm}ze a}nother’s enjoyment of their human capaci-
ties, OF 1O acquire or maintain our social power. Male hierarchies in re-
ligious institutions, professions or, for 1.nstance, academic occupations,
may accordingly stereotype women as incapable or unworthy of mem-
bership. The false stereotypical view of some religious hierarchies that
women as such are incapable of spiritual inspiration and leadership,
results in all women being precluded from religious ordination and
ministry, without regard to their individual capacity and suitability.*?

False stereotypes can devalue the dignity or worth of individual mem-
bers of the subject group on the basis of an attribute or characteristic
that is wrongly ascribed to them. False stereotypes can treat particular
social groups as something that they are not and, in so doing, devalue
them as a group. For example, many false ethnic stereotypes are dispar-
aging, even when presented as a form of humor.

We may also stereotype to assign difference or label people for protec-
tive or benign purposes. Protective policies are found in many sectors
of the economy and life. Sometimes they are referred to as benevolent
paternalism, such as the attitude of the kindly uncle who does not want
his niece to have to “worry her pretty little head” about the business

conducted by men. It has been explained that e Tme un m‘
oV-

the paternalistic person believes he or she is acting for the best, for the b:eneﬁt
of the person on the receiving end of the paternalism. They do not consciously
“discriminate.” Yet some of the most . . . sexist behaviour is expressed through
Paternalism, _ _

The head of a . . | department who believes women are not physxcally, EhYSl-
Ologically or mentally able to accept responsibility may hold that behg fo\t;
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The holder of such beliefs may not be conscio.us of them, apq
raged, devastated, or bex.mldered by any stl):lggesn;)ns that he op she
ist.44 “In contrast to hostile st.ereotypm‘g, e;le-vo el;lt stereotyPin
employers who may s€€ themselves a8 just being t 'Oui}slthI or ‘eg
erate’ of, for example, a new mother’s r(j:SpOIlE-ilbllltlels, g
Protective stereotypes preclude consideration of ‘ndeIFIUals’ Née
capacities, wishes, and interests bec.ause of the pal;e'rna_hs‘.tlc Instineg 0%
the “protector.” It reduces expectations one-has of individuals becays,
they belong to a certain group, without Fakmg .account of their actuy)
interests. As one commentator has explained with regard to stereoq.p_

ing of women and men as parents,

Ouy,

Regardless of whether stereotyping is hostile or benevo.le.n.[,. it Strips the
decision-making power about how to interpret the respon§1blllt1es of mother.
hood away from the mother herself, in favor of an assumption that she will (g
should) follow traditionalist patterns. In one instance, after a husband and wige
who worked for the same employer had a baby, the wife was sent home at 5.3
P.M., with the solicitous sentiment that she should be at home with the chilq,
In sharp contrast, the husband was given extra work and was expected to stay
late. The additional work was meant to be helpful, for the husband now had a
family to support. The employer effectively created workplace pressures that
pushed the family into traditionalist gender roles; the decision about how to
distribute family caretaking responsibilities was taken out of the hands of the
family itself.*

To ScrRIPT IDENTITIES

A further reason people stereotype is to script identities,*” to prescribe
attributes, roles, and behaviors to which men and women are eXpeCted
to conform.*® That is, we script identities to describe how members
of a group “.ought to behave in order to conform appropriately to the
norms associated with membership in their group.™® Stereotypes that

seek to prescribe identities are often called normative or prescriptive
stereotypes.
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. -cted eating disorders, such ag
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The case (:E (z.ter}_zou.se v. Hopkins is illustrative of prescripti;re
stereotypmg_- sue 1n t'hat case concerned behavioral expecta-
(ons imposed by the accounting firm, Price Waterhouse, on its female
employees: In 1982, Ann Hopkins, then a senior manager and key em-
ployee at Price: Wgterhﬂ)us& was passed over for partnership for display-
ing «yunfeminine attributes in the workplace. Although clients and
some partners praised Hopkins for her accomplishments, others criti-
cized her for failure to conform to norms of femininity. In particular,
one partner informed Hopkins that she should walk, talk, and dress
more femininely, “wear make-up, have her hair styled, and wear jew-
elry.”5-" Other partners described Hopkins as “macho” and in need of “a
course at charm school.”? Still others objected to what they perceived
to be Hopkins’ “u nfeminine” use of profanity.”” When Price Waterhouse
refused to repropose Hopkins for partnership the following year, she
sued, alleging unlawful discrimination on the basis of sex.

The U.S. Supreme Court held Price Waterhouse’s decision not to pro-
mote Ann Hopkins to partnership had been motivated by impermis-
sible stereotyping, in violation of Title VII of the Civil Rights Act of
1964. Justice Brennan, delivering the opinion of the Court, explained
that, “In the specific context of sex stereotyping, an employer who acts
on the basis of a belief that a woman cannot be aggressive, or that she must
not be, has acted on the basis of gender.”” In other words, the Supreme
Court found that it was unlawful for an employer to deny a benefit to an
employee, in this case promotion, because she (or he) failed to adhere

to social norms of femininity (or masculinity). What was unjust about
ins was thatit penalized her

. [eminit;
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for being insufficiently feminine (€.8- she did not wear makeup, 12V
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loyees by assuming Or insisting that they matched the ey
emp ) i
associated with their group.

What Are Gender Stereotypes?

Gender stereotypes are concerned wit}_l tlee social an(.j CUlteral i
struction of men and women, due to their different physical, blU]OgicaL
sexual, and social functions. More broa(.ily, the}’.can be thought of ag

the “conventions that underwrite the social practice of gf .

der stereotype” is an overarching term that refers to a “structuyed s

of beliefs about the personal attributes of women end . n.”%2/Beliefs

can cover a range of components, including personality traits, |

*  and roles, physical characteristics and appearance, occupations, and
{ assumptions about sexual orientation.® A personal stereotype reflects
§) an individual’s personal beliefs about flsul;]ec£ group or the subject of
Y the stereotype, while a cultural or collme steieotype reflects a widely
X  shared belief about a subject group Or subfect of the stereotype.”

The components of gender stereotypes evolve and vary according to dif
ferent contexts.

The process of gender stereotyping refers to the use of gender ste-
reotypic knowledge in forming an impression of an individual man or
woman.® Like gender stereotypes, gender stereotyping evolves, in part,
due to how gender is understood. Gender stereotyping is not necessarily |
problematic. It becomes problematic when it operates to ignore individ-
uals’ characteristics, abilities, needs, wishes, and circumstances in ways

that deny individuals their human rights and fundamental freedoms,
Q and when it creates gender hierarchies. Understanding how the law em-

bodles,’and contributes to, gender stereotyping is part of understanding
women's gendered experiences of inequality. For instance, legislation

historically made by men considered women as incapable of civil capac
1ty and, therefore, women could not be electe
of legislatures,%6 ;

. d or appointed as memberl 5
In understand?r: JOI:nlgarned prOfeSSio.ns such as law or mediCine.ﬁ
different componerg1tsgo ¢ er;tereOt}’ReS, it helps to be clear about the
referring, For ex 1 el stereotypic generalizations ar®

2mpie, gender Stereotypes might refer to intellectual

Or cognitive abilities
. > a psychosoci . . .
which render unnecessary any Cons-adl P ro.file or biological differences
teristics of particular individuals in1 t}?atlon of the attributes or charac-
women'’s intellecty ese thre f
alo o N € regards. es o
’s, are often I' cognitive abilities as bei 8 Stercotyp s of
sional used to deny women pogits Ing weaker than those ©
their Sl?{l?n? S' Stereotypes of" Positions in educational or pr ofes-
S 10Y Cooperat‘ YChOSO i 113¢3 1
s io cial ab iz€
Stve and assertive attrib ities emphas

yaes of men value their aggres-
» Women usually are not hired

Women‘s ps
n, While Stereot

utes, As result
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h t value aggressiveness and rStereot}’Ping 21
in jobs t iN en’s biological abilit aSSerliveness
. s Wome _ gical ability to become n.. Such g4 -
differences with men have been used 1o Pregnan and ¢ efl ship
f women. For example, gender ¢ tereor Promgte gender c]r ht:')r_
ces have been used to deny wome p YPes bage assifi.

differen Jobs as fligy . " Piologicy)
tin es.8 and promote stereotypes of girls flight attendap,, o

need of pn?tcction through abStinence—only sz)sc :gica?nd therefore i,
Gender 18 at the core of u”n'dersr_anding O Stlon Programs o
meaning ‘?f the term gender” is fluid, its yge i ambj ELGOIYPCS." The
ies according (o ld.ﬁOIOgles about women'’s proper rolg an]:[S’ and i_t var-
(ociety. The meaning of genc'ler evolves over time, o be}.lawor in
cultures, ACTOSS dec1510n-makll.lg bodies, and from judge tI(‘l]'r:lnmms and
Jlogical sex is the raw material that cultures mejq into Jgdge' 8
sexualities-”m Some commentators use the t genders and

€rms “sex” and «
- i -3 - . {9 - nd e 1]
interchangeably because they want “to disavow the gender 0

mo n ﬂ]
cation ©

idea that either of i :

(hese categories might be natural and thus immutable,
between men and women, whether based on construc
gender, change over time, and thus are not tied to the j
sex in the biological sense.

Gender can describe a sense of identity, elaborating those “charac-
teristics of individuals, the meanings of sex differences ingrained on
bodies, minds and identities.”” Because of the complexity, variability,
and multidimensional nature of gender, “gendered identities” might be
a more appropriate term: “Not only are there numerous forms of iden-
tity explicitly related to gender, such as mother, feminist or Barbie dol,
but also gender infuses and influences many other identities, including
those of ethnicity, class, and occupation.””

Gendered identities are often thought about in terms of what it means
to be feminine or masculine. Masculinity and femininity vary according
totime and place.” This is due in part to the fact that people do notshare
the same meanings of these terms because “the various gendered doi
mains of life, such as personality traits, physical attributes, recreatlol:al
mterests, and occupational preferences, have different develgpn:f?:llci
h‘s’_t(’ries and complex interactions.”” In many cultures, for 1nts dt reat,.
dFmg a physician is masculine in part because they are S‘iei‘: i;?volves
rf]:ilf:tla;s e g% s, and being a murse ° fml;lc::;xes;)?‘:;icians, and
More nl;ng paider loving care. As s womznfeminine connotations of
the 1o, Ht:n“bect)_m'e nurses, the masculine an | change over time.
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between women and men.”” The dCﬁI.litiOH- eXplaiﬂS. that the tepy, -
fers to “the social meanings given to blo%oglcal sex differences, yy a
ideological and cultural construct, but is also reproduced within ¢,
realm of material practices; in turn it influences the outcomes of such
practices. It affects the distribution (?f resources, \'weahh, work, .dGCision-
making and political power, and enjoyment (_’f r1ght§ ja.nd entitlemeng
within the family as well as public life.” ™ Thl.s dcﬁ nition explains thyg
“gender is a social stratifier, and in this sense it is similar to other strat-
ifiers such as race, class, ethnicity, sexuality, and age. It helps us up.
derstand the social construction of gender identities and the unequal
structure of power that underlies the relationship between the sexes””
A particular characteristic of gender stereotypes is that they are resil-
ient; they are pervasive and persistent. They are socially pervasive when
they are articulated across social sectors and cultures, and they are
socially persistent where they are articulated over time.® Conditions for
social stratification and subordination of women exist when practices,
including stereotypes, are both socially pervasive and socially persis-
tent.® These conditions for social stratification or subordination are
exacerbated when the stereotypes are reflected or embedded in the law,
such as in the implicit premises of legislation and the implications of
Jjudges’ reasoning and language.
The prescriptive stereotypes that women should be mothers, house-
wives, and caregivers are both pervasive and persistent. A former mem-

ber of the Women's Committee, Frances Raday, has explained: “The
most globally pervasive of the h

. armful cultural practices . . . is the ste-
reotyping of women exc|

limits thei usively as mothers and housewives in a way that
or oo x OPPOrtunties to participate in public life, whether political
$ " 1 « .

o ma.ormlc S.h(?' -e)cplams that the stereotypical assignment of sole

JOT responsibility for childc r »83 1 en
across cultures, T} are to women”® disadvantages wom

homemakers a;nd ﬂ:3 Su;reowpes that women should be mothers and

: er i . .

i : ESOre l?e t.he center of home and family life” have

ility o hiltg Justify women'’s exclusion from public life;
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1S reflecteq in the C

: lar, :
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Womﬂﬂ’s cOmm.ittee I:Jas expressed its concepy at“
The :onal StefeO[yplcal e of the socig] roles ang
Lr-adlt; and men in the fan?lly .and in society at large wh; les of
womficlﬁ 41.2 of the Conf;tltutlon and its male-oriemedlfh. are reflecteq
in afen,S educational ch-0}ces and employment patterns ANguage ;.
Wo artiCiPation in Pohtzcal and public life 87 Taking isnélnd N Women’s
lcM(irn, the comml.ttee ha? urged the Irish Governmen(t) acco_un.t this
cof:jitional stereotypical attitudes, including the ——— 10 eliminate
(ra and homemakers found in article 41(2) YPe of women

ers of e TP of we
. winctive kinds of stereotypes and bj : on.
The distin yp ases against women, once

ey become fI‘lOtberS; is knqwn as the “maternal walp” in the employ-

o5 discrimination .conlext. The maternal wall phenomenon st}:m:
At egative assumptions about decreased competence are attributed ts
nothers, and not fathers, or Oth(‘:l“ women who are not mothers.# | has
heen explained th.at “both ho§t11e‘and benevolent sexism affect work-
ing mothers. Hostile slerf:*c?typm-g involves strident criticism of women
who do not adhere to traditionalist norms of selfless, stay-at-home moth-
erhood. Benevolent stereotyping involves assumptions about mothers’
availability or suitability for particular tasks. For example, employers
may fail to consider a mother for a promotion because the higher-level
jobrequires travel, but without asking the woman in question about her

the Persistence of
TCSponsibijg;

preferences.”g"

The United Nations Special Rapporteur on Violence against Women, ) _

Yakin Ertiirk, has explained that “the persistence of cultural and so-
cial norms, traditional beliefs and negative gender stereotypes were the
obstacles most frequently cited by governments to the achievement of
gender equality in all regions. . . . Even in countries where basic indica-
tors of women'’s advancement show considerable progress and a ‘critical
mass” in decision-making positions ha[s] been achieved, gender roIc_s
and identities continue to be shaped by patriarchal notions of 'fﬂm’l-
tinity’ and ‘masculinity’ (albeit in modernized forms).” A Womens
Committee member observed that she found it surprising that in all
the countries the Committee had considered, including the apparently
Progressive Scandinavian countries, gender stereotypes had prﬁvc

z’;tsfemely persistent. While the Committee membei noted that ;bsfli

greater equality in some countries than others, stereotypes

fien . . - on women as
And women persisted, partlcularly those that focused

ca-rﬁgi\yers‘ngg
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prescriptive content as well (e.g., that women oughttto be I}urturam ang
supportive of others). This is not to say that Stereohypesho women haye
been unresponsive to social change. Changes, suc as the movement of
women into the paid workforce, are reﬂec'ted in images of subtypes of
women (e.g., career women), which are quite different than the general
stereotype of women as a group.”® 3
Understanding why gender stereotypes ar(? so. resilient to.change
reqﬁires insight into the causes of gender injustice. E‘Xplanatlons for
gender injustice vary, and they include political-economic, cultural, and
ideological dimensions.?* As has been explained, “On the one hand,
gender structures the fundamental division between paid ‘productive’
labor and unpaid ‘reproductive’ and domestic labor, assigning women

primary responsibility for the latter. On the other hand, gender also

structures the division within paid labor between higher-paid, male

dominated, manufacturing and professional occupations and lower-
paid, female-dominated ‘pink-collar’ and domestic service occupations.
The result is a political-economic structure that generates gender-
specific modes of exploitation, marginalization, and deprivation. ...

Much like class, gender justice requires transforming the political ec

on-
omy so as to eliminate its gender structuring.”®

. Barriers to valuing women and recognizing their worth are rooted
in androcer'ltrism and sexism: “a major feature of gender injustice 1s
Dam%rocentr‘xsm: the authoritative construction of norms that privilege
traits assoc.lated with masculinity. Along with this goes cultural sexism:
the pervasive devaluation and disparagement of things coded as ‘femi-

r;ne, paradigmatically-but not only-women.”?® Gender devaluation and
1sparagement happen in many ways, including

X e téle different modes of sexual exploitation;
¢ devaluation in all sph o Tifa i .
rights: pheres of public life, including denial of human

o ] 3t3
imposition of androcentric norms that

. . rivi iori
am.i err}phasxze female inferiority; and priyilegs| malk superionty
* attitudinal discrimination 97 ’ ’

These injustices are buttressed b

stereotypes, discussed immediatZI)tfhe any different forms of gender

bel i i !
ow. Dismantling stereotypes is




4+ Asia Pro Bono Conference and Legal Ethics Forum

Plan for Session B6, Fri., Sept 4, 2015, 9:45-11:00 am

Name of Session: Pro bono and customary law

Session Description/Aim:
This session will explore the application and need of pro bono services in customary
law jurisdictions, with a focus on combatting gender stereotyping.

Total Session Minutes: (75 min)

Facilitator:
Jane Schukoske, S M Sehgal Foundation, j.schukoske@gmail.com

Co-Presenters:
1. Daw Khin Win Yee, Advocate, Myanmar, dawkhinwinyi7 @gmail.com
2. Natasha Latiff, Strategic Advocacy for Human Rights natasha.latiff@gmail.com

Session Plan:

Activity
Step

Activity Description

Time
(Min)

Presenters

Materials Needed

1

Introduce session
and presenters

Jane
Khin Win Yee

NA

Presenters elicit
examples of pro
bono services being
provided in
customary law
situations OR
examples of the
need for pro bono
services in
customary law
situations.

Jane, Khin Win
Yee

a. Flipchart

b. Set of questions
by facilitators to
guide the
conversation

Participants are
divided into groups
of 2 and they pair
and share about
what is customary
law and why
providing pro bono
services to
customary law
situations may be
different than other
legal needs.

Co-Presenters
to walk around
and listen in &
take notes for
debriefing
session

a. Slides: questions
such as:

What customary law
issues have you faced in
your jurisdiction?

Are pro bono services
provided in those
situations? Give
examples

If no, how could they be
and the benefits
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4 Mini-lecture: 10 Natasha Slides on 5 key steps
framework for (handout, too)
identifying and
challenging gender
stereotypes 15 Co-presenters Har:j(#OlftS on 4 case

o circulate st }gs. i
Pfar.tlupz.ants are among the Part|C|p|a!nts \(;\/.I act.as
divided into 4 groups groups to hear counsel in a discussion
and each group is the ?ehﬁ?eheachotheron

iven a different . . Our topics: rape,
iase scenario. The d;sc:ssnons, domestic violence,
Fasescenaﬂos ;;2;32ﬁons,ﬁ inheritance, and
involves a person eeded employment/pay
who is providing pro equity.
bono servicesin a .
customary law Slide:
5|tuat|o_n and the' What law and customs
person 1s fa'ce'd with affect the case?
cultural, religious,
ethnic, challenges. What problematic
The participants statements/words do
should discuss ways you expect would come
and means to up?
overcome these What would you say in
challenges and response?
present back.

5 Small groups present | 30 Co-Presenters
case study reports, total | or other Flip chart
with a short role play participants to
demonstrating the ) provide input
kinds of statements | MiINS | on other best
that would come up | Pe€r practice ways

group | of handling
Participants provide one or more of
alternate responses 10 the issues/
min statements
that come up
6 Wrap-up 5 Natasha Gender stereotyping:
Transnational
Perspectives (excerpt)
Total 75
Time:

August 14, 2015




B6 Customary law Employment Case Brief

Case Brief — Group 3

Instructions:

You have been approached to assist Ms. Sasha, a woman who works as an
agricultural laborer in a rural village. A large landowner's manager hires laborers to
tend his fields and harvest the crop. Ms. Sasha, a 25 year old villager, works long
hours during the harvest season. As per local custom, the landowner's manager
pays her as a village woman $1/day. She has learned that the landowner's manager
pays men doing the same harvest work $2/day. Ms. Sasha has trouble covering her
needs with the wages she receives and would like the village elders to correct what
she sees as injustice in pay. The case is being brought before the village elders, who
are mostly men. You have to orally submit arguments to the elders and deal with the
customs and norms. Use the key steps in your handout as a roadmap to develop
your arguments.

Worker’s Statement

1. My name is Sasha. | live with my brother’s family and work on my brother’s small
farm during the year. | know all about farming, from preparing the ground to
harvesting the crops. | know that farmers prefer to harvest wheat by hand, rather
than machine, because hand-harvesting gives a clean cut above the roots, and it
keeps the harvested crop clean, not muddy.

2. During wheat harvest season, | work for the large landowner to help harvest his
crop by hand at the best time. | work from morning to evening. The manager pays
me $1/day.

3. The manager hires men to do the same work, and pays them $2/day.

4. It's not fair to pay the men twice as much. | work the same hours, and very hard.

Employer’s Statement

1. My name is Ram and | manage the harvest labor for one of the village’s large
landowners.

2. Everyone knows men are farmers and women are just laborers. We have always
paid women half the rate of men.

3. Women are smaller and not as strong as men, so it is fair to pay them a lower
wage.



B6 Customary law

Case Brief — Group 1

Instructions:

You have been approached to assist a victim in a case of domestic violence. You are
acting for the victim. The only evidence you have is a statement by the accused and
the complainant. The case is being brought before the village elders. You have to
orally submit arguments to the elders and deal with the customs and norms that work
for and against your client. Use the key steps in your handout as a roadmap to
develop your arguments.

Accused Statement

1. My name is Gin. | have been married to Lai for 10 years. We have 4 children
together. It was a love marriage.

2. |l am sorry | beat her but | have my side of the story as well. Lai knows me from
before marriage. | am a hardworking man. | work as a carpenter. | work 12 hours
a day. Sometimes | drink after work to relax myself. When | come home, |
become very stressed because the food is not ready and the children are crying.
Even my mother tells Lai that she is becoming lazy at home. | work so hard so
she can stay at home but | do not feel appreciated.

3. Although I beat her, | always say sorry. It is a reflex. | cannot control myself. It
just happens. That is the way men are.

4. If | beat her, | only use my hands. | do not use a stick or a cane like other men.
There is no bleeding. Nothing serious. This is part of marriage. Sometimes

situation is happy and sometimes it is not.

5. She takes it too seriously and now she involved her family. That was a big
mistake. Now too many people are involved. This is a private matter.

Complainant’s Statement

1. My name is Lai. | left my family home and returned back to my father's home
because | was being beaten by Gin. | love him a lot and | care for him but he
always comes home late and is drunk. He gets angry within a few minutes if |
say one word against him.

2. When he beats me, everyone tells me it is not serious. But day by day, | feel
emotionally and physically weak. | also feel scared closer to the time he comes
home. | live in fear.

3. Sometimes | ask myself, is this my burden being a woman? That is what my
family tells me.



B6 Customary law
Case Brief — Group 2

Instructions:

You have been approached to assist a victim in a case of rape. You are acting for the
victim. The only evidence you have is a statement by the accused and the
complainant. The case is being brought before the village elders, who are maostly
men. You have to orally submit arguments to the elders and deal with the customs
and norms that usually attribute blame to the victim of rape. You can also use
customs and norms to support your client’s case. Use the key steps in your handout
as a roadmap to develop your arguments.

Accused Statement

1. On the 27th July 2013, my mother brought home a guest. Her name was Kai. She
was not shy. She was very talkative, always laughing and looking at me from the
side.

2. The next morning, my mother told me to take her to the bus station so she can
take the bus home. My mother also asked me to pick up a letter from our old
house post box on my way back. So at about noon Kai and | left for the bus
station. The bus station is about forty minutes walk from my house.

3. As we started walking Kai said that she liked me. | liked her too. I knew she
wanted to have sex with me and she was trying to seduce me. So | thought of
stopping by at our old house with her. Once | got to the house | asked her if she
wanted to come in to be sure that she actually wanted to have sex with me. She
said she did not want to wait outside and would rather come in.

4. Once we got into the house | locked the door as we were about to do something
very private and | did not want anyone else to see it. Once we got in the house |
started touching her. She kept on resisting. At first | stopped. See | did not want to
rape her. That's why | stopped. We talked a little. Then | approached her again.
However | thought that if she did not want sex, she would have left the house but
she just stayed inside the house. So when she resisted and said “no” a couple of
times, | told her not to be shy. Then she was comfortable with me. And | was right,
she gave in. So we did it. After it was over, | sent her to the bus stop and waited
until she boarded the right bus.

5. 5 days later, her father appeared at our home. He was banging the door. When
my mother opened the door, he ran towards me saying | had raped his daughter. |
was very shocked.

6. | later learned that Kai had made a police report. The police came to our house. |
offered to marry her. | don’t know why this is a big deal.

Complainant’s Statement

1. Once we were in the house Alef locked the door. That is when | realised
something was wrong.

2. He came close to me and started touching me. He stopped once but he started
again and | felt afraid he might hurt me. He asked me to not be shy and give in. |



got very nervous and scared. | begged him to stop three times but then | stopped
because he was getting more aggressive. So | let it happen. He did not listen to
me. He raped me.



B6 Customary Law
Case Brief — Group 4

Instructions:

You have been approached to assist the complainant wife in a divorce. You have
agreed to act for the wife. The only evidence you have is a statement by the wife and
the respondant husband. The case is being brought before the village elders. You
have to orally submit arguments to the elders and deal with the customs and norms
that work for and against your client. Use the key steps in your handout as a
roadmap to develop your arguments.

The complainant wife's statement

1. I am Ms. Ma Ma. Our marriage was a lovely one during the last 7 years.

2. My husband gave me a piece of land attached with a house in a registration gift
deed.

3. For the last three years, he has come home late and sometimes drinks too much.
He always blames me and talks to me with cruel words. The worst is his being
adulterous without my consent.

4. He has been married to a young girl from Karaoke where he used to go and spend
the night. He often lives together with some other girls. His conduct and behavior
make my mind and heart injured and hurt. He had made a grievous cruelty on me.
So | want to divorce him and he has no right to get any of our property.

The respondent husband's statement

1. I am Ko Ko. | have been married to Ma Ma last 10 years ago. It was a lovely
marriage but we have no child.

2. Two years ago | gave her a land attached with a house in a registration gift deed. |
had inherited those properties from my dead father.

3. | sometimes come home late because of my work. Sometimes | drink to relax
myself. At such times she scolds me. | often go to Karaoke to avoid her words.

4. | have been married to a young girl from Karaoke because she is very poor and
young so | want to take care of her and another reason for my marriage is simple. |
want to get a baby.

5. | also want to divorce my wife. But | have to get 2/3 of property said above as a
nissiya (supporter) and she should get 1/3 as a nissita (dependent).
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